United States Senate

September 30, 2020

The Honorable Brian Brooks
Acting Comptroller of the Currency
400 7™ Street S.W.

Washington, D.C. 20219

Dear Acting Comptroller Brooks:

We are writing about your stated intention® to investigate certain financial institutions for
deciding not to finance new drilling projects in the Arctic. These institutions assessed the risks
and decided against funding new drilling projects in the Arctic because of reputation and climate
financial risks. Federal financial regulators do not have the legal authority to pressure banks to
fund specific projects. It would be highly inappropriate to use official tools of supervision,
enforcement, and rulemaking to apply such pressure, particularly when the lending in question
runs counter to banks’ own risk assessments.

These firms’ risk-based concerns are well founded—and they have abundant reason to believe
new oil and gas development presents significant credit risk as well. The U.S. oil and gas
industry has experienced financial distress for years, well before the sharp drop in demand
caused by the COVID-19 pandemic.? For example, the industry’s reliance on junk-rated debt
precedes the COVID-19 crisis: energy companies have been the single largest issuers of junk
bonds in ten of the past eleven years.?

The high level of junk debt and weak financial performance in this sector pose serious credit
risks for lenders. Since 2016, more than 200 oil and gas companies have gone bankrupt,
representing over $120 billion in debt*—and the trend will likely intensify in 2020. By the
second quarter of this year, 23 U.S. oil and gas companies have already filed for bankruptcy,
compared to 42 throughout 2019 and 28 in 2018.°
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Future risks loom for the oil and gas industry that financial institutions are correct to take into
account. For example, clean energy sources such as solar and wind are seizing market share from
the oil and gas industry due to lower costs and an increase in demand.® U.S. renewable energy
consumption surpassed coal for the first time in 130 years,’ and forecasts for 2020 estimate that
renewable energy sources will account for nearly 21 percent of U.S. electricity, up from 10
percent in 2010.8 Considering these trends, a financial institution could rationally be expected to
avoid financing expensive new extraction projects in untested petroleum plays® that would
increase the global oil glut and further depress prices.

Financial institutions have also cited reputational risks as a reason for not financing new drilling
in the Arctic, for good reason. There has been substantial public opposition to drilling in the
Arctic. For example, of the 1 million public comments submitted to the Bureau of Land
Management, 99 percent opposed drilling in the Arctic National Wildlife Refuge (ANWR),? and
in polls, two out of three registered voters opposed drilling in ANWR.*! Members of Indigenous
communities including the Gwich'in and Inupiat have also repeatedly called on major banks
around the world to respect their rights to sovereignty and food security and not finance Arctic
drilling.1? And, a group of institutional investors representing $2.52 trillion in assets under
management wrote letters to oil companies and banks expressing grave concerns about the
climate, environmental, and financial risks of Arctic drilling.*3

These risks fall within the definition of “reputation risk” in the Comptroller’s Handbook:
“[r]eputation risk is the risk to the current or projected financial condition and resilience arising
from negative public opinion.”** Decisions that undermine a financial institution’s public
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standing can cause depositors to withdraw their money and borrowers or other clients to take
their business elsewhere. Given the surging demand for sustainable investment in recent years,
the reputation risk of financing new oil extraction projects in vulnerable landscapes is an
important consideration.

Financial institutions are also increasingly taking into account the financial risks from climate
change, which could destabilize the financial system and our economy. Climate-induced
disasters cost banks, insurers, and investors billions of dollars each year, and those direct losses
will increase dramatically over time. Markets would become more volatile if they suddenly
revalue assets or entire industries to reflect future losses—or even uncertainty about future
losses.

The market could also experience a “climate Minsky moment” as investors realize that to avert
an irreversible climate crisis, the transition to a clean energy economy is inevitable. At that point,
unburnable fossil fuel reserves will become “stranded assets.” A disorderly transition in which
“stranded assets” are rapidly devalued could wipe out $18 trillion from the market.'® A sudden
and significant decrease in the value of fossil fuel-related assets, including reserves, presents a
significant risk to financial institutions that fund companies and projects in the oil and gas
industry. Indeed, an analysis of European financial institutions found that many would fare
poorly were fossil fuel-related asset values to rapidly decline in value, and that this could present
a systemic risk to the broader economy.’ Instead of pressuring banks to lend more to this sector,
the OCC should use its supervisory authority to require banks to better account for climate
financial risks and factor in the possibility of stranded assets when underwriting loans.

With respect to managing climate financial risks, the OCC has fallen behind its global peers.
Dozens of central banks and bank supervisors from around the world—organized as the Network
for Greening the Financial System (NGFS)—are already working together to develop
supervisory tools, such as scenario analyses and stress tests, to assess financial institutions’
exposure to climate financial risk.'® Unfortunately, U.S. financial regulators have not joined this
group or taken serious steps to incorporate climate financial risks into their supervisory work.

Notwithstanding these serious risks, you have said that you are concerned about the decisions
that certain banks have made to not finance new drilling in the Arctic. According to your letter,
“the OCC intends to seek additional information from the banks involved to understand the
rationale for these decisions.” You further warn that this information will be used to “analyze
whether these actions violate any duty or obligation under federal law,” specifically 12 U.S.C.
Sec. 1(a), which provides a general statement of purpose for the OCC. As you note, this general
statement of purpose provides that the OCC is “charged with assuring . . . fair access to financial
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services, and fair treatment of customers” by the institutions that it supervises. Based on this
provision of law, you say that the OCC will “examine the possibility of issuing regulations
defining fair access.”*®

We are concerned that the OCC’s actions as you describe them lack a sound legal basis. To our
knowledge, in the 10 years since 12 U.S.C. Sec. 1(a) was added to the U.S. Code, this provision
of law has never been cited as imposing a legally enforceable requirement on banks. Nor has it
ever been interpreted as delegating authority for the OCC to undertake a rulemaking. On its face,
it is a statement of the general purposes of the OCC.?° There is also no law or regulation that we
are aware of that prohibits a bank from deciding not to finance specific projects, such as new
drilling in the Arctic. It would be extremely troubling if the OCC attempted to use its supervisory
or rulemaking authority to pressure banks to finance projects they otherwise deemed too risky to
fund. In fact, such actions would run counter to the first purpose of the OCC, which is “assuring
the safety and soundness” of the institutions under its jurisdiction.

Financial regulators have powerful tools at their disposal, such as the ability to request
information from banks, take enforcement actions, and issue new rules. As you note in your
letter, it is inappropriate for financial regulators to use their authority to “discriminate against
businesses”—we would point out that it is equally inappropriate for regulators to use their
authority to favor certain businesses by threatening financial institutions when they reduce
lending based on an objective assessment of risk.

To help us understand the OCC’s intended actions and ensure that the OCC continues to conduct
itself with independence and within the bounds of its legal authority, we request answers to the
following questions by October 26, 2020:

1. Inyour letter, you state that you share concerns about “recent decisions by certain
financial institutions to stop lending to new oil and gas projects in the Arctic.” What are
your concerns about those decisions specifically? How many of these financial
institutions were actually lending to new oil and gas projects, and then stopped?

2. What additional information is the OCC seeking from these financial institutions? What
is the relevance of information on the “effect [of the decisions on Arctic drilling] on our
national economy and local communities”?

3. s it your view that 12 U.S.C. Sec. 1(a) establishes an obligation on banks to lend to every
industry or sector of the U.S. economy?

4. Has the Chief Counsel’s Office at the OCC produced a legal opinion on the obligations, if
any, imposed on banks by 12 U.S.C. Sec. 1(a)? If yes, please provide a copy of the legal
opinion. If no, then what is the basis for this legal interpretation?

5. ls it your view that the OCC could engage in a rulemaking to define “fair access”? Could
you provide any precedent for basing a rulemaking on 12 U.S.C. Sec. 1(a)?

6. Has the Chief Counsel’s Office at the OCC produced a legal opinion on the powers, if
any, delegated to the OCC by 12 U.S.C. Sec. 1(a)? If yes, please provide a copy of the
legal opinion. If no, then what is the basis for this legal interpretation?

19 https://bankingjournal.aba.com/wp-content/uploads/2020/07/brian-brooks-occ-letter-sen-dan-sullivan.pdf
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to-require-banks-to-finance-the-oil-and-gas-industry.html
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7. Isthere legislative history that indicates Congress intended this provision of law to be a
delegation of authority to the OCC?

8. What is your expected timeframe for gathering information from these financial
institutions and analyzing their position on Arctic drilling?

9. Has the OCC discussed this issue with any company or representative from the oil and
gas industry? If yes, please provide all records of such meetings, including detailed
information on participants, issues discussed, and any documents or materials presented.

10. Has the OCC discussed this issue with any other government officials outside the agency,
including but not limited to, other financial regulators, the Department of Energy, other
offices within the Treasury Department, and the White House?

11. What steps is the OCC taking to account for the systemic financial risks from climate
change?

Thank you for your consideration. We look forward to your response.

Sincerely,

bosimz e

SHELDON WHITEHOUSE

United States Senator United States Senator
DfANNE FEINSTEIN CORY A. BOOKER

United States Senator United States Senator
J 'A. MERKLEY

United States Senator





